8 March 1848. — 11 Vict. 




(Ireland.) 



BILL 



To amend the Law of Imprisonment for Debt 
in Ireland. 



[Note. — The Words and Figures printed in Italics are proposed to 
be inserted in the Committee.] 



it is expedient to limit the present power of pywmU* 

arrest under process issuing from Courts of Law or Equity 

or Inferior Courts in Ireland ; 2BCD it dDuncttb, by The QUELN’s 

most Excellent Majesty, by and with the Advice and Consent of 

5 the Lords Spiritual and Temporal, and Commons, in this present Par- K 

liament assembled, and by the Authority of the same, THAT from After the 

and after the day of the commencement of this Act , no writ ot Oapias meutofthe 

ail satisfaciendum, or other tvrit, process or warrant to arrest the body fer 

of any defendant in any action or suit (actions for malicious prosecu- 

10 tion, or for deceit, libel, slander, criminal conversation, seduction or 

breach of promise of marriage, only excepted), shall be issued in inferior 

r . , c f Courts in Irc- 

I reland, founded on a judgment, decree or order ot any ot tue land, for 
Superior Courts of Law, or any Inferior Court iu Ireland, when tile n 0 t exceeding 
sum recovered or ordered to be paid by or under such judgment, 

, 5 decree or order, exclusive of the costs, if any, thereby recovered or coptod. 
ordered to be paid, shall not exceed the sum of Ten Pounds ; nor 
shall any writ, process or warrant to arrest the body of any plaintiff, 
defendant or other person iu any action or suit, be issued, founded on 
any judgment, decree or order, for the recovery of costs only, when 
20 such costs shall not exceed the sum of Ten Pounds ; nor shall any 
writ, process or warrant, issue to arrest the body of any plaintiff, 
defendant or other person, founded on any decree or order of any 
Court of Equity in Ireland for the payment of money, whether con-. 

, 57 . a sisting 



Printed image digitised by the University of Southampton Library Digitisation Unit 



2 . 

Such wits or 
process of 
arrest for 
sums not ex- 
ceeding 10 1. 
issued before 
the com- 
mencement of 
the Act, but 
not executed 
before that 
day, shall not 
be executed 
against the 
person, save 
as herein ex- 
cepted. 



3 -. 

Persons in 
custody on or 
after tne com- 
mencement of 
the Act, 
under any 
such writs or 
process for 
sums not ex- 
ceeding 10 
shall lie dis- 
charged on 
application to 
the Court, or 
a Judge, or 
the Assistant 
Barrister. 



Proviso for 
discharge 
fraudulently 
pbtained. 



( 2 ) 



sisting wholly or partly of costs or otherwise, when the sum decreed 
or ordered to be paid shall not exceed the said sum of Ten Pounds. 

And be it Enacted, That in case any such writ, process or warrant 
to arrest the person (save in any of the cases hereinbefore excepted), 
shall have issued before the said day of the commencement of this Act, 5 
founded on any such judgment, decree or order of any such Courts 
as aforesaid, when the sum thereby recovered or ordered to be paid 
shall not exceed the respective sums specified in the several cases here- 
inbefore mentioned, and such writ, process or warrant shall not 
have been executed before the said day of the commencement of this 10 
Act, such writ, process or warrant shall not, on or after the said last- 
mentioned day, be executed against the person of the party against 
whom the same shall have issued. 



And be it Enacted, That in any case in which anv person shall, on 
or after the said day of the commencement of this Act, be in execution 1 5 
or in custody under and by virtue of any such writ, process or war- 
rant to arrest the person, founded on any such judgment, decree or 
order of any of such Courts as aforesaid (save in any of the cases here- 
inbefore excepted), when the sum thereby recovered or ordered to be 
paid shall not exceed the respective sums specified in the several cases 20 
hereinbefore mentioned, every such person, upon application for that 
purpose made at any time after the said day of the commencement of 
this Act, at the election of such person, to a Judge of any of Her 
Majesty’s Superior Courts of Law in Dublin, or to the Court or any 
Judge of the Court in which such judgment, decree or order shall 25 
have been obtained, or to the Assistant Barrister of the county or 
riding within whose jurisdiction such person shall he in execution or 
in custody, or to any Judge at the assizes for such county or riding, 
and on making it appear to the satisfaction of such Judge or Court 
or Assistant Barrister, by the production of the committal, war- 30 
rant, decree or process, or a certified copy thereof, under which such 
party shall be in custody, that he is so in custody, under such writ, 
process, decree or warrant as aforesaid, shall and may be forthwith 
discharged out of custody, as to such execution, writ, decree or order 
respectively, by an order of such Judge or Court or Assistant Bar- 35 
rister ; and which order the said Court, Judge or Assistant Barrister 
is hereby empowered and authorized to make, on the application of 
such person, by motion, petition or otherwise, without requiring any 
notice of such application to be given : Provided always, That if it 
shall - happen that any such discharge shall have been unduly or 40 
fraudulently obtained upon any false allegation of circumstances, 
which, if true, might have entitled the prisoner to be discharged 
by virtue of this Act, such prisoner shall, upon the same being 
made to appear to the satisfaction of the Judge or Court or 

Assistant 
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Assistant Barrister, by whose order such prisoner shall have been 
so discharged, be liable to be again taken in execution or arrested 
under such execution, writ, decree or order as aforesaid, and 
remanded to his former custody under the same, by an order of 
z such Judge or Court or Assistant Barrister : Provided also, That no Sheriffs, &c. 

’ ° . not liable for 

sheriff, gaoler, or other person whatsoever shall be liable as for the escape, 
escape of any such prisoner in respect of his enlargement during 
such time as he shall have been at large by means of such his undue 

discharge as aforesaid : Provided also, That for and notwithstanding Judgment, 
v o &c. to remain 

10 the discharge of any debtor or party, by an order of any such Judge in force not- 

~ ° . . r . , - , . withstanding 

or Court or Assistant Barrister, in manner aforesaid, the judgment, the discharge 
decree or order whereupon any such debtor or party was taken or °fd ic Debtor, 
charged in execution or arrested, shall nevertheless remain and con- 
tinue in force to the intent and purpose that the judgment creditor 
15 or person obtaining such decree or order may have and take remedy 
and execution upon every such judgment, decree or order, against 
the property and effects of any such debtor or party, in such manner 
and form as such creditor or person obtaining such decree or order 
otherwise could or might have done in case such debtor or party had 
20 never been taken or charged in execution or arrested upon such judg- 
ment, decree or order, and it shall be lawful for such creditor or 
person obtaining such decree or order to have and take such remedy 
and execution. 



And be it Enacted, That in all cases in which any judgment, WhenaDc- 

j- i fondant, &e. 

25 decree or order, as aforesaid, for any such sum not exceeding sucli i 3 exempted 
respective sums specified in the several cases as aforesaid, shall have discharged’ 
been or shall be had under and by virtue of which the defendant or 
party against whom such judgment, decree or order shall have been 

or shall be had, might, if this Act had not been passed, be charged smeo civil 
0 „ , ,, bill process 

30 in execution or arrested, or whenever any defendant or party shall requiring tho 

have been or shall be discharged from custody as to any such exec 11- s ] low cause 
tion, decree or order under and by virtue of this Act, and the 
plaintiff or person obtaining such execution, decree or order shall conumttal 
have been unable to recover his demand out of the goods and chattels issue. 

35 of such defendant or party, it shall be lawful for the plaintiff or person 
obtaining such judgment, decree or order, to cause a civil bill process 
to be issued against the defendant in such judgment, or the party 
against whom such decree or order shall have been obtained, thereby 
requiring him personally to appear before the Assistant Barrister for 
40 the county or riding at the general or quarter sessions for the division 
or place in which such defendant or party shall reside, and to show 
cause why execution or process of arrest or a committal should not 
issue against his person in respect of such judgment, decree or 
order, as the case may be; and such civil bill process shall be 
according to the Form (A.) in the Schedule to this Act annexed, or as 
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If the Assist- 
ant Barrister 
shall find that 
the Defendant 
lias property 
fit to be ad- 
ministered 
under the In- 
solvent Act, 
he may direct 
process of 
arrest to 
issue, or if 
debt con- 
tracted 
fraudulently, 
may commit 

him. 



near thereto as the nature of the case will admit, and the respective 
Assistant Barristers within their respective jurisdictions shall have 
power to hear and determine any such civil bill, and the service and 
the several proceedings of, in, or relating to such cavil bill, and the 
costs of or relating to the same, shall be subject to like provisions and ‘5 
regulations, so far as the same are applicable, as any civil bill in cases 
of debt or assumpsit, save as herein otherwise provided. 

And be it Enacted, That at the hearing of such civil bill, it shall be 
lawful for the Assistant Barrister to cause the plaintiff and the de- 
fendant, or either of them, in such civil bill (if they or either of them 10 
shall appear on such hearing) to be examined upon oath, and upon 
such examination and upon such other evidence as shall be offered, 
to investigate the amount of the debts or demands due or owing by or 
claimable against the defendant, and the nature and amount and 
circumstances of any property of whatsoever kind he, or any one in 15 
trust for him, is, was or may be possessed of or entitled to, and the 
manner and circumstances under which the debt due to the plaintiff 
or other liability was incurred, and the incans and expectation of 
payment thereof; and if it shall appear that the defendant or any one 
in trust for him is possessed of or entitled to property of any kind 20 
which, regard being had to the nature, amount and circumstances of 
such property, and to the several debts and demands due by and 
claimable against the defendant and to the security of his several 
creditors, ought, in the opinion of the Assistant Barrister, to be 
administered under the provisions of the Acts relating to Insolvent 25 
Debtors in Ireland, or that the defendant is of sufficient ability to 
discharge the plaintiff’s debt or demand, then and in such case it shall 
be lawful for the Assistant Barrister to issue a decree, in like manner 
as in other cases of civil bill, to take in execution the body of the 
defendant to satisfy the plaintiff’s demand and costs, or to issue such 30 
decree with stay of execution for a period thereby limited ; and under 
any such decree the said defendant may be arrested and detained in 
custody accordingly, as in other cases of execution against the body 
under a civil bill decree before the passing of this Act, anything 
herein to the contrary notwithstanding ; but if at such hearing it shall 35 
appear to such Assistant Barrister that there is not property of the 
defendant which ought, in the opinion of such Barrister, to be 
administered under the said Acts relating to Insolvent Debtors, or 
that the defendant is not of sufficient ability to discharge the plaintiff’s 
debt or demand, but that such defendant, in incurring the debt due to 40 
the plaintiff, or other liability, has obtained credit from the plaintiff 
under false pretences, or by means of fraud or breach of trust, or has 
.wilfully contracted such debt or liability without having had at the 
same time a reasonable expectation of being able to pay or discharge 
the same, or shall have made or caused to be made any gift, delivery 

or 
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or transfer of any property, or shall have charged, removed or con- 
cealed the same with intent to defraud his creditors or any of them, it 
shall be lawful for the Assistant Barrister, if he shall think fit, to order 
that any such defendant may be committed to the common gaol or 
5 house of correction of the county, district or place in which the 
defendant is resident, for any period not exceeding calendar 

Months, unless the demand of the plaintiff be sooner paid, without 
prejudice to any remedies for the recovery of the plaintiff’s demand 
out of the property or effects of the defendant : Provided always, 
i o That it shall not. be necessary for the plaintiff to appear in person at 
the hearing of such civil bill : Provided also, That there shall he no 
appeal from any such decision of the Assistant Barrister, and in 
case of a dismiss the costs thereof shall be paid by the plaintiff or 
set off against his demand, as the Assistant Barrister shall direct: 

15 Provided also, That if the defendant in such civil bill shall not In default of 
personally appear as thereby required at such hearing, it shall be appearance* 
lawful for such Assistant Barrister to proceed to the hearing of such 
case in his absence, and to make such decree or order as might 
be made on his appearance. 

6 . 

20 And be it Enacted, That in any action brought in any Civil Bill Power to 
Court, the Assistant Barrister, at the original hearing of the cause, if commTt e at r tho 
he shall see reason to make a decree against the defendant, shall have 
the same power and authority of examining the defendant and the CBrtoin 
plaintiff, or either of them, or other persons, touching the several 
25 matters in the last preceding provision mentioned, and of granting a 
decree against the person of the defendant, or of committing him to 
prison, as he might have and exercise under the said last preceding 
provision, in case the plaintiff had (after a decree obtained) pro- 
ceeded specially by a civil bill for such purpose, as in the said last 
30 preceding provision mentioned. 

Provided always, and be it Enacted, That in any action in any Upon affidavit 
„ ..1 • , . that a Dcfen- 

Court for any sum not exceeding such respective sums specified m dant is about 

such several cases as aforesaid, or in any case in which a judgment, SncUienmy, 
decree or order for any such sum or sums shall have been or shall be ordci^'bo 131 
35 had or obtained, where the defendant or party against whom such exe - 

action shall be brought, or such judgment, decree or order shall have 
been or shall be had or obtained, might, if this Act had not been 
passed, be or have been charged in execution or arrested, if the 
plaintiff or person bringing such action or obtaining such judgment, 

40 decree or order, shall by the affidavit of himself or of some other 
person, or other proof, show to the satisfaction of the Court in which 
such action shall be brought, or such judgment, decree or order shall 
have been had or obtained, that there is probable cause for believing 
that the defendant, or any one of the defendants, or the person or 
B persons 
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persons against whom any such action shall be brought, or such 
judgment, decree or order shall have been obtained, is or are about to 
quit Ireland, unless lie or they be forthwith arrested or charged in 
execution, it shall and may be lawful for any such Court to grant an 
execution, order or civil bill decree, as the case may be, against the 5 

person of the defendant, or by a special order to direct that such de- 
fendant or person so about to quit Ireland shall be arrested or charged 
in execution under such judgment, decree or order as aforesaid ; and 
thereupon it shall be lawful for the plaintiff or party obtaining such 
judgment, decree or order to arrest or charge in execution the said 10 
defendant or person against whom such judgment, decree or order 
shall have been obtained, in like manner as such defendant or person 
might have been arrested or charged in execution if this Act had not 
been passed : Provided always, That in the case of any such special 
order for arrest in execution as last aforesaid obtained in respect of a 1 5 
judgment, decree or order theretofore obtained, it shall be lawful for 
the person so arrested or charged in execution to apply, at any time 
after such arrest, to the Court in which such judgment, decree or order 
shall have been obtained, for a rule or order on the plaintiff or person 
obtaining such judgment, decree or order, to show cause why the party 20 
arrested under sucli special order as aforesaid should not be discharged 
put of custody ; and it shall be lawful for such Court thereupon, and 
upon consideration of any further affidavits to be produced by or on 
behalf of either of the parties, or upon examination of the parties, or 
either of them, or of witnesses, to make such other order thereon as 25 
to such Court shall seem tit, or to direct the costs of the application 
to be paid by either party, not exceeding in any Civil Bill Court the 
costs of a decree ; but if thereupon the party arrested shall be dis- 
charged, such discharge shall be without prejudice to any remedies for 
the recovery of the plaintiff’s or party’s demand out of the property 30 
or effects of the defendant or person so discharged, and .the execu- 
tion, writ or process may be changed to an execution, writ, decree or 
process against such, property or effects. 



Tools and AND whereas it is expedient to protect the tools and., actual neces- 

StfofS- saries. of or belonging to judgment debtors from being seized in execu* 35 
n Ttobe t0rS ^ on ’ it Enacted, That from. and. after the passing of ' this Act , the 
seized in exe- wearing apparel and bedding of any debtor in Ireland,, under a judg- 
8 & A Viet. ment, decree or order, or of his family, and the tools and implements 
c.127,9.8, of his trac]e> the va ] ue Q f suc h apparel, bedding, tools and imple- 
ments not exceeding in the whole the value of Five Pounds, shall not 40 
be liable to seizure under any execution, decree or, order of any 
Court agajnst his goods and- chattels. 



Interpreta- 
tion of the 
Act. 



And.be it Enacted, That in construing this Act, unless the context 
or nature of the provision shall exclude such construction, words im- 
porting 
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porting the singular number only shall extend to several persons or Numl.er. 
things as well as to one person or thing ; and words importing the plural 
number shall extend to one person or thing as well as to several per- 
sons or things ; and words importing the masculine gender only shall Onto. 

5 extend to a female as well as a male ; and the expression “ Assistant 
Barrister” shall extend to and include the Recorder of Dublin and the 
Chairman of the Sessions of the Peace for the county of Dublin and 
the Recorder of Cork; and the word “ decree" shall extend to and “ 
include a dismiss and a renewal of a civil bill decree. 



10 



And he it Enacted, That this Act shall extend only to Ireland. 

And be it Enacted, That this Act shall commence and take effect on 
tlie day of One thousand eight 

hundred and Forty-eight. 



10 . 

Act to extend 
only to Ire- 
land. 

1 1 . 

Commence- 
ment of Aet. 



And be it Enacted, That this Act may be amended or repealed by Agjg h. 
any Act to he passed in this Session of Parliament. this Sossbn. 



' 57 - 



SCHEDULES 
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SCHEDULES 



To WHICH THE FOREGOING ACT REFERS. 



Form (A.) 



County of 
Division of 
A. B., of 
county of 



FORM of Civil Bill to be served, pursuant to this Act. 

-i By the Assistant Barrister, at the sessions for the said 
J county. 



in the 
[resi- 



dence and addition of plain- 
tiff [s], or, complainant [s],] 
Plaintiff [or, Complainant.] 



n the 
[resi- 



The defendant [s] is [or, are] hereby required personally 
to appear before the said Assistant Barrister, at 

on the day of to 

answer the plaintiff’s bill, and to show cause why execution 
or process of arrest [or, a committal] should not issue 
against the person of the defendant, under or in respect 
of a certain judgment [or, decree, or order] ot the court 
of bearing date the day 

of had and obtained by the said plain- 

tiff [s] [or, complainant [s]] against the said defendant [s], 
by the said defendant [s], in a certain 
action [or, J suit], for [state the former cause of action, or nature of the former action, or that 
the claim is for costs, as the case map be'] ; and which said sum of Pounds 

the said plaintiff [s] has [or, have] been unable to recover from the said defendant, or out 
of the goods and chattels of the defendant. 

Or in default thereof, the said Assistant Barrister will proceed as to justice shall apper- 
tain. 

Dated this day of 

Signed by [or, on behalf of] the Plaintiff [s]. 



C. D., of 
county of 

dence and addition,] 

Defendant [s]. 
for the payment of the sum of 



Form (B.) 



FORM of a Decree for Arrest or Execution against the Person, or a Committal. 



County of 
Division of 

to wit. 



By the Assistant Barrister, at the sessions for the said 
county. 



A. B. of in the 

county of [resi- 

dence and addition of plaintiff [s], 
or, complainant [s],] 

Plaintiff [s] [or, complain- 
ant^].] 

C. D., of in the 

county of [resi- 

dence and addition,] 

Defendant [s]. 



It appearing to the Court that the plaintiff’ caused a civil 
bill to be brought against the defendant [s], requiring him 
[or, them] to show cause why execution or process of 
arrest [or, a committal] should not issue against the per- 
son of the defendant [s], under and in respect of a certain 
judgment [or, decree or order] of the Court of 
bearing date the day of 

had and obtained by the said plaintiff [s] [or, complainant 
[s]], against the said defendant [s], for the payment of the 
sum of by the said defendant [s], 

in 
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in a certain action [or, suit] for [state the former cause of action or claim], and which said 
6um 0 f the said plaintiff [s] had been unable to recover from tire 

said defendant [s], or out of the goods and chattels of the defendant [a]. 

And it appearing to the Court that the said plaintiff [s] is [or, are] entitled to the said 
execution against the person of the defendant [s], [or, to have, the said defendant [s] 
committed for 

It is therefore ordered and decreed by the Court here, that the said plaintiff [s] have 
execution against the person of the said defendant [s] for the said sum of 
together with Shillings and Pence, costs [or, that the said 

defendant [s] be committed to the gaol of for the period of ] ; 

and the several Sheriffs of the respective counties in this kingdom are hereby commanded, 
notwithstanding any liberty within their bailiwicks, to enter the same, and take in execu- 
tion the body [or, bodies] of the defendant [s], to satisfy the sard sum of 
Pounds and costs, [or, take the body [or, bodies] of the said defendant [s], and commit the 
said defendant [s] to custody in the gaol of for the period of 

unless the said sum of end costs be sooner paid]. 

Dated at ^ of 

£. s. d. 

Debt or demand -------- 

Interest - -- -- -- -- 

Cost 0 8 6 

Warrant Oil 

E. F., Attorney for Plaintiff. 

G. H., Attorney for Defendant. 

I. K., Assistant Barrister for said county. 
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